Hines, Hannah 2/1 0/2020
For Educational Use Only

 Friends of Buckingham v. State Alr Pouuﬁen ;;‘:,omgorje.:;‘rq,'a41,ﬁs.sa; 68 (2020)
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FRIENDS OF BUCKINGHAM Chesapeake Bay Foundatmn, Incorporated Petltloners,
v
STATE AIR POLLUTION CONTROL BOARD Rlchard D Langford Chalr of the State
 Air Pollution Control Board Vlrgmla Department of Enwronmental Quahty, Dav1d
SR Paylor, Dlrector, V1rg1n1a Department of Enwronmental Quahty, Respondents, :
: ‘ Atlantlc Coast Plpehne LLC, Intervenor. ‘
Lawyers Commlttee for ClVﬂ nghts Under Law; I legate Dawn Adams, Delegate Lashrecse Aird; Delegate
Hala Alaya Delegate J ohn Bell Senator Jennifer BOysko, Delegate J enmfer Carroll Foy, Delegate Lee

c' te Paul kanek Delegate Mark Levme,
e fasoul; 'Dele ,Marcus Simon;
Delegate Kathy Tran; Delegate Cheryl Turpm Delegate DebrakRodman, Delegate Ibraheem Sam1rah
Delegate Llonell Spruill; Vlrgmla Conference NAACP The Center for Earth Eth1cs, Virginia State
Conference of NAACP Branches, Union Grove Mlssmnary Baptxst Church; Sierra Club Virginia Interfa1th
 Power and nght Kairos Center for Rehglons, nghts, and Social Justice, Amici Supportmg Petitioners.
J oseph Scruggs, Gerald Washmgton, Cralg Whlte, Armc1 Supportmg Respondents/ Intervenor

No 19-1152
Argued October 29, 2019 e
Demded January 7, 2020

Synopsns Goni ~ ,

Background' szens group and envu'onmental orgamzatlon ﬁled petmon for review agamst Vlrglma A1r Pollutlon Control

, Board, its chamnan Vlrglma Department of Env1ronmental Quahty, and its director challengmg Board's dec1s1on to award
natural gas plpelme company permlt for constructlon of compressor station, Pxpehne company intervened.

Holdings: 'The Court of Appeals, Thacker, Circuit Iudge, held that:

1] defendants faxled to prov1de sufficient and ratlonal explanatxon of thelr fallure to consider electrxc turbmes in place of gas-
ﬁred turbmes and ~ ,

2] Board kdid not adequately evaluate health impa'cts and site suitabili'ty.yk S

Vacated and remanded. r

Procedural Posture(s): Review of Administrative Decision. i

WESTLAW  © 2020 Thomson Reuters. No claim fo original U.S. Govermment Works. 1



~ Hines, Hannah 2/10/2020
- For Educational Use Only

~ Friends of Buckingham v. State Air Pollution Control Board, 947 F.3d 68 (2020)

'WestHeadnotes:(lO), o

1

2]

Bl

M

151

Envu'onmental Law ew Harmless error

Although farlure to consrder avallable alternatlve control technologles in best avarlable control technology (BACT)
* analysis when decrdmg appllcatron for preventlon of si gmtrcant deterroratron (PSD) permrt for new or modified major

;emrttmg facrlrty under Clean Air Act (CAA) constltutes clear error, Envrronmental Protection Agency (EPA) does

not have to consxder control altematrve, evenifitis eﬁ‘ectrve at reducmg emissions, if it redefines source by requiring

complete redesrgn of facllrty Clean An' Act § 165 42 U S.C. A § 7475(a)(4)

Admmlstratlve Law and Procedure & Revrew for arbrtrary, caprrcrous unreasonable or illegal actions in

' general

Agency action is arbrtrary and caprrcrous under Admlnlstratlve Procedure Act (APA) 1f agency relres on factors that
Congress did not mtend for it to consrder entxrely 1gnores 1mportant aspects of problem explains its decision in
manner contrary to evrdence before it, or reaches decrsron that is s0 1mplau51ble that 1t cannot be ascrlbed to difference

i view, %%%SUSCA §706

Admmlstratlve Law and Procedure G Revrew for arbltrary, capncrous, unreasonable, or illegal actions in

general

In determmmg whether agency action was arbrtrary or capricious under Admrmstratlve Procedure Act (APA) court
must consider whether agency consrdered relevant factors and whether clear error of _]udgment was made, but it is not

,empowered to substltute its _]udgment for that of agency §§§g 5 US.CA. § 706

' Admmlstratwe Law and Procedure &= Drscretron of agency, abuse of dlscretron

~ 'Admmlstratlve Law and Procedure tew Relatronshlp of agency wrth rule or statute 1n general

‘ lstratlve Law and Procedure o Competence ' xpertrse and knowledge of agency

~ Under Vlrgrma law if decrslon under revrew mvolves regulatory mterpretatron within agency s specrahzed knowledge

and 1f General Assembly has vested agency w1th broad discretion to interpret and apply relevant regulations, agency's

' dec1s1on will be reversed only for arbltrary or capricious action that constitutes clear abuse of agency's delegated

discretion.

, Admlnlstratlve Law and Procedure &= Revrew for arbitrary, capricious, unreasonable, or illegal actrons in

general

k Admlmstratlve Law and Procedure o Substantral evrdence

Under Vrrgrma law, revrewrng court may set agency actron asrde even 1f it is supported by substantral evidence, if
court's revrew discloses that agency failed to comply with substantive statutory directive.
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16l

171 o
‘Under Vlrglma law, Vlrgxma Air Pollutlon Control Board and Department of Envrronmental Quallty (DEQ) failed to
: provrde sufficient and ratlonal explanatton of the1r farlure to consider electnc turbmes in place of gas-fired turbines
in decrdlng to. award natural gas prpelme company perm1t for constructlon of compressor statlon and thus Board's
'declsron to award permrt was arbltrary and caprlclous and unsupported by substantral evrdence where agencies

R constttute 1m erm1ss1ble “redefimtlon of the sourg
, p C:

Admmlstratlve Law and Procedure ew Rev1ew for arbrtrary, capncxous, unreasonable, or 1llegal actions in
general :

g Under Vlrgmla law, state agency action: survnves Judrcxal review 1f it exammed relevant data and artlculated satxsfactory

explananon for 1ts actton mcludmg ratxonal connectlen between facts found and chorce made

‘ Env:ronmental Law »% Power-generatmg facrlmes, utllmes '

explamed that they did not cons1der electrlc motors because replacmg gas-fired turbmes with electric motors would
7tfd1d not 1dentxfy source or deﬁmtron of ‘purported “redefining

 the source doctrme under state law, or explaln why or how replacement of emlssmn unrt would “redeﬁne the source.”

(81

191

| [10]

,Admmlstratlve Law and Procedure @e Theory or grounds not provrded or relled upon by agency

Admlmstratlve Law and Procedure @w Tnnmg of theory and grounds asserted

Courts may not accept appellate counsel's post hoc ratlonahzatlons for agency actlon, agency's actlon must be upheld,

~ifatall, on bas1s artrculated by agency 1tself -

Admlmstratlve Law and Procedure ee Report or oprmon reasons for decnsxon

In explalmng its declslon, agency must be clear enough that 1ts path may be reasonably drscerned

Envnronmental Law @m Power-generatmg facxlmes utlhtles '

Under Vlrgmla law, in conductmg its envrronmental Justlce review of natural gas pxpelme companys appltcatlon
for permit to construct compressor station, Virgmla Air Pollution Control Board did not adequately evaluate health
1mpacts and site sultabrhty, thus rendermg ts kdecrslon arbltrary and caprrerous and unsupported by substantlal
evrdence where Board falled to make any f i ‘j, g 'dmg character of local populatron in face of conﬂrctmg :
1 ry to local populatton rndependent of natxonal ambient air
ards and Department of Envtronmental Quahty s (DEQ) final

', permrt analysm yostens1bly adopted by Board rehed on evrdence in record that was mcomplete or discounted by

subsequent evxdence Va Code Ann § 10. 1- 1307(E)(1) and (E)(3)

#70 On Petltlon for Review of a Dec1s1on of the State Alr Pollution Control Board and the Vlrgmxa Depaxtment of
Env1ronmental Quallty (Permit No., 21599) ‘
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,Attorneys and Law Firms

ARGUED David L. Neal SOUTHERN ENVIRONMENTAL LAW CENTER, Chapel Hlll North Carolina; Jon Alan Mueller,

CHESAPEAKE BAY FOUNDATION INC,, Annapohs Maryland for Petitioners. Martine Elizabeth Crccom, OFFICE OF
“THE ATTORNEY GENERAL OF VIRGINIA, Rxchmond Vrrgmla, for Respondents, Elbert Lm, HUNTON ANDREWS
KURTH LLP, Rlchmond Vlrgmla, for Intervenor ON BRIEF Gregory Buppert, Charmayne G. Staloff, SOUTHERN
'ENVIRONMENTAL LAW CENTER, Charlottesvrlle, ergrma for. Petltloner Frlends of Buckmgham Margaret L. Sanner,
CI-IESAPEAKE BAY FOUNDATION INC,, Annapohs, Maryland for Petrtloner Chesapeake Bay Foundatron Inc. Mark
R. Hemng, Attorney General Donald D. Anderson, Deputy Attomey General Paul Kugelman, Semor Assistant Attorney
General, “Toby J. Heytens, Sohcltor General Mlchelle S. Kallen, Deputy Sohcrtor General Bnttany M Jones, John Marshall
Fellow, OFFICE OF THE ATTORNEY GENERAL OF VIRGINIA Rlchmond ergmla for Respondents Harry M. Johnson

111, Timothy L. McHugh Aaron C. Alderman, Rxchmond Vrrglma, Stuart A. Raphael HUNTON ANDREWS KURTH LLP,

Washmgton D. C., for Intervenor Atlantlc Coast Pxpelme LLC Krlsten Clarke, Jon Greenbaum, Dorian L. Spence Maryum :
- Jordan, LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW Washmgton D.C., for Amrcus Lawyers Committee

for Civil Rxghts Under Law Ehzabeth F. Benson, SIE A CLUB Oakland Callforma, for Amici ergmla State Conference
NAACP Umon Grove Mlssmnary Baptrst Church 1erra Club, Vlrgmla Interfalth Power & nght and Karros Center for
Rehglons, nghts, and Soclal Justlce Aderson B. Francms Taylor Blatz ClVll nghts Clinic, GEORGETOWN UNIVERSITY
-LAW CENTER Washmgton, D. C, for Amrcl 28 Members of the Vlrgrma General Assembly, Vrrgmxa State Conference
r NAACP and the Center forEarthEthlcs AndrewP Sherrod JaimeB. Wrsegarver H]RSCHLERFLEISCHER PC, Rlchmond

Virginia, for Amwr Joseph Scruggs Gerald Washmgton, and Cralg Whlte f

Before GREGORY Chief Judge, and WYNN and THACKER Clrcult Judges

Opmlon

r Petltlon for review granted vacated and remanded by pubhshed oplmon Judge Thacker wrote the opxmon, in which Chief
Judge Gregory and Judge Wynn _]omed ~ ~

' THACKER Clrcurt Judge e

Rt Frlends of Buckmgham and the Chesapeake Bay Foundatlon Inc (collectrvely, “Petltxoners”) challenge the Vrrgmra Air
Pollution Control Board (“Board”)'s award of a permrt for constructlon ofa compressor station on behalf of Intervenor Atlantic
Coast Plpelme, LLC (“ACP”) in the hlStOl‘lC commumty of Union Hill in Buckmgham County, Vlrglma (the “Compressor
Statlon”) ‘The Compressor Station is one of three such statrons planned to support the transmission of natural gas through the
ACP's 600-mlle pipeline (the “Pxpelme”) which is pro;ected to stretch from West Vlrgmra to North Carohna

'Petrtloners filed this petmon for rev1ew against the Board and its chamnan and the ergrma Department of Environmental
Quality (“DEQ”) and its drrector (collectrvely, “Respondents”), rarsmg two assignments of error. First, Petitioners contend the
Board erred in failing to conmder electrlc turbmes as zero-emrssron altematlves to gas-ﬁred turbmes in the Compressor Station.
Second, they contend the Board erred in fallmg to assess the Compressor Statlon s potentlal for drsproportronate health impacts
on the predommantly Afrrcan—Amencan communlty of Umon Hlll and in faxlmg to mdependently evaluate the suitability of -
that sxte ' ‘ ~ ~ , e

*72 As explained below, we agree with Petitioners and vacate and remand to the Board.
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A

Legal Bgckgrognd

Thls petmon for review is governed by a complex 1ntertw1nmg of local state, and federal laws and regulations, Therefore, we
first set forth the law at play before turning to the facts at hand. -

The Clean Air Act

Natronal Alr Quahty Standard >
Pursuant to the Clean Al!‘ Act (“CAA”), 42 U.Ss. C §§ 740 1—767 1q, the Env1ronmental Protectron Agency (“EPA”) is tasked with

establlshmg national ambrent arr quahty standards (“NAAQS”) for certam “crxterla” pollutants 42 U.S.C. § 7409. Criteria
pollutants are pollutants Wthh EPA has determmed may endanger the pubhc health or welfare, and they include: sulfur dioxide,
carbon monoxrde, mtrogen drox1de (referred to herem as “NOx”), ozone partlculate matter and lead. See generally 40 CFR.
Part 5() : : : : : .

There. are both primary and secondary NAAQS The prlmary NAAQS fora grven pollutant are the acceptable concentrations
of pollutants in the ambient air requlred to “protect the pubhc health,” allowmg an “adequate margin for safety ”42U.S.C. §

7409(b)(1) The secondary NAAQS are the levels set to “protect the public welfare,” includmg environmental and economic
 interests such as “soils, water, crops,” “manmade materlals,” “vrslbrlxty,” and “chmate,” in addmon to “eﬂ'ects on economic
3 values and on personal comfort » Id § 7409(b)(2), 7602(h) : i :

k Once set by the EPA the NAAQS are then 1mplemented by nat10nw1de lrmltatlons on mobrle sources like vehrcles and on
new or modified statlonary sources; and relevant here, by state 1mplementatlon plans (“SIP”s), which implement the NAAQS

10.

through emission hmxtatlons on stationary and mobrle sources. See 42 Us.C. §§ 7409

There are two types of statlonary sources: major emlttmg sources and minor emlttmg sources. A major source is one that has
the “potentlal to emit two hundred and fifty tons per year or more of any air pollutant ” and a minor source is one that falls

below that benchmark. 42 U. S C § 7479(1) The Compressor Statlon is 1ndlsputably a mmor source, as it has the potentral
- toemit 43 tons per year. = ~ : o o A
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’ Best Avallable Control Technology (“BACT”)

The CAA also requlres major source facllltres (but not minor ones) to be sub_]ect to “the best available control technology
[BACT] for each pollutant subject to regulatlon under th1 hapter emitted from, or which results from, such facrhty ”42U8.C.
§ 7475 (a)(4) BACT isa guarantee that the emrttmg source is usmg the best ava ble technology to hmlt emissions of regulated

: pollutants It is deﬁned in the CAA as e

an ennss1on llmltatron based on the maxrmum degree of reductlon of each [regulated] pollutant
kemltted from or which results from any ma_tor ‘emitting facrhty, which the permrttmg authority, *73
‘ona case-by-case basrs takmg into account energy, envrronmental and economic impacts and other
costs, determmes is achievable for such facility through application of production processes and available
* methods, systems and technrques mcludmg fuel cleanmg, clean fuels, or treatment or lnnovatrve fuel
. combustlon techmques for control of each such pollutant k : :

L 42US.C. §747903).

“Redeﬁnrng the Source” .

n Control technologres “are those technologres that have a practlcal potentral for apphcatron to the emlssrons unit and the
regulated pollutant under evaluation.’ ” Helpzng Hand TooIs v. US. Envtl. Prot. Agency, 848 F.3d 1185 1190 (9th Cir. 2016)
(quotlng EPA New Source Review Workshop Manual, at B 5 (1990)) Generally, under federal law the farlure to consrder

available alternative control technologles (also referred to as “control alternatrves”) in BACT analys1s “constitutes clear error.”
Id. at 1194, However, the EPA “does not have to consrder [a] control alternatlve[ - even 1f itis eifectlve at reducing emissions
== ifit “redeﬁnes the source ?1d. “[A] control altcrnatwe redeﬁnes the source 1f it requires a complete redesxgn of the facility.
In a classic and simple example, a coal-burnmg power plant need not consrder anuclear fuel option as a cleaner fuel because
it would requlre a complete redesrgn of the coal-burmng power-plant ? Id

“Redeﬁnlng the source” 1n the federal admmlstratlve world is apphcable to prq; ects certified under the prevention of s1gn1ﬁcant
deterroratxon (“PSD”) program The PSD provrsrons were added to the CAA in 1977 to focus on “facilities which, due to their
size, are ﬁnancrally able to bear .. substantral regulatory costs, “ and whrch asa group, are prlmarrly responsrble for emissions

of the deleterrous pollutants that befoul our natrons air.” ? Ala. Power Co. v Costle, 636 F.2d 323, 353 (D.C. Cir. 1980).
The purpose of the PSD program is to “protect pubhc health and welfare from any actual or potential adverse effect which in
[EPA's] judgment may reasonably be anticipate[d] to occur from air pollution . notwithstanding attainment and marntenance
of all [NAAQS] ”42US.C.§ 7470(]) The PSD program was desrgned to “combat incumbency by ensuring that, in addrtron ,
“to new facilities, existing facilities will eventually have to satisfy stringent technology-based requirements when they make
~ major modifications.” Sage Ertman Clzmate Chcmge and the PSD Program: Usmg BACT to Combat the Incumbency of Fossil
Fuels, 47 Envtl, L. 995, 1006 (2017) , : ~
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The “redeﬁmng the source” doctrlne was developed by the EPA to resolve an ambrgulty inthe CAA. Specrfically, some hearing
officers and courts had recogmzed the “tensxon between” two CAA requrrements 1n the PSD program In re Pralrze State

Generatmg Co 13 E A, D 1 2006 WL 2847225 t *16 n 15 (Aug 24 :2006), aﬁ’d sub nom .

] zezra Club »” Envtl Prot

avallablem tho 7€
Office of Air and 'Radlatlon, the ] deﬁmng the source doctrine “reasonably harmomzes” these competmg obhgatlons in that the
entlty 1ssu1ng the pemnt “rev1ew[s] pl‘OJeCt as proposed -- not somethmg fundamentally drfferent ” but also “revrew[s] all
elements of the proposed pro_]ect‘s desrgn and in partlcular, con51der[s] whether *74 lower emissions are achievable through

' apphcatlon of productlon processes and avallable methods systems, and techmques 2 Id at *16 (1ntemal quotatlon marks
omitted). S

, The EPA has clarlﬁed that, under the redeﬁmng the source doctrrne, BACT review depends ona company s proposed plans and
_ purpose. Thus, for the PSD program a permrttmg agency must con81der all means of lowermg ermssmns, as long as those means
would not ¢ regulate the apphcant's objectrve or purpose for the proposed facrhty” or requlre a redesrgn of a proposed fac1hty :

499}F 3d t 654 (“EPA's posmon 1s that [BACT] does not mclude :

Helpmg Hand 848 F. 3d at 1195 see. also : erra Clu

: redesrgmng the plant proposed by the perm1t apphcan » (ci ing i EPA, New Source Revzew Workshop Manual Preventzon
of Szgmf cant Deterloratzon and Nonattamment Area Pern zttmg B 13 (1990))), J ohn-Mark Stensvaag, Prevenlmg Significant

- Deterior atzon Under the Clean Air Act The BA CT Determmatton Part 141 Envtl L. Rep News & Analysis 11101, 11112

(2011 (“EPA wrll not insist on a BACT technology that would redeﬁne the permxt applrcant‘s facrhty ). For example, “[wlhen
a fuel source is co-located w1th a facrhty, EPA need not cons1der in the BACT analysis fuel sources that are not readily available,
because it would redeﬁne the source ” Helping 1 Hand 848 F 3d at 1195 Therefore inthe context of major source PSD perrmts

the EPA does not have to consrder control alternatlves that would “redeﬁne the source” ina grven prOJect

“To our knowledge this federal redeﬁmng the source doctrme has never been apphed to a non-PSD minor source by a state

 pollution board, whlch is what we have here 2

 Virginia Law

Virg' inia's State Implementation Plan

The CAA “estabhshes a program of cooperatlve federahsm that allows the [s]tates w1th1n hmxts established by federal minimum

standards to enact and administer their own regulatory programs structured to meet their own partrcular needs.” L. Virginia
v Browner, 80 F.3d 869 883 (4th Cir. 1996) (mtemal quotatlon marks omitted). The federal NAAQS are merely “[pollutant]
concentration eellmgs > Inre Prazrze, 2006 WL 2847225 at *5, that “allow[ ] an adequate margin of safety,” 42 U.S.C. §
7409(b)(1) and “protect not only average healthy 1nd1v1duals but also sensrtrve citizens’ -- chlldren for example or people

; w1th asthma emphysema or other condltlons rendermg them partlcularly vulnerable to air pollutlon ? '::; North Carolina v.
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: tlon marks omrtted) ? However, the CAA makes clear that “arr pollutlon

TVA 615 F3d 291 310 (4th C1r 2010) (mternal qu

: ,control at 1ts source is the prrmary responsrb‘ ity
are tasked wrth adoptmg a SIP “whrch provides

‘ NAAQS] in each a1r quahty contr" reglonk (or por

1

*75 Vrrgmra s,SIP is set forh predoml antly in Titl ,9 of the Virginia Admmrstratrve Code New minor statlonary sources
fwrth emrssrons above a certai n level must receive an air p pemut 1ssued pursuant to Artrcle 6 of Chapter 80 of the Virginia
Admlnrstratrve Code (“Perrmt” or “Article 6 Perrmt”) by DEQ or the Board. See 9 Va. Admm Code § 5-80- 1120(A). ACP
applied : for an Artlcle 6 Permrt on September 17, 2015 DEQ took ACP's apphcatron and elevated itto the Board for approval.

,k Pursuant to Vrrgmra s SIP, all new statlonary sources whether major or minor, are subject to BACT rev1ew See 9 Va. Admm k

Code § 5-50-26003) (“A new statronary source shall apply best avallable control technology for each regulated pollutant for
whrch there would be an uncontrolled emlssmn ratej al to or greater than the levels in 9 Va Admm Code § 5-80-1105 -
[prov1d1ng charts of exemptlon levels in tons per year for varlous pollutants] "’) Thrs is so even though federal law does not
requrre a BACT analysrs of mmor s0 Sl ' . e

‘Vrrgmla s BACT rehes on emrs ] , en issions un1t v1a productlon processes methods, or techmques See 9 Va.
Admin. Code § 5- 50-260(C) (“Th V;[BAC’I] requrr lies to each aﬁ’ected emzssmns unit in the pro_]ect ? (emphasis
; supphed)) Specifically, Vrrglmas BACT analys1s requlres the kkdevelopment of “an emissions limitation .. . based on the
'kmaxrmum degree of emission reductlon whlch the [B]oard ona case-by-case basrs .. determines is achievable for the new
statronary source , through the apphcatlon of productlon processes or available methods, systems and techmques, mcludmg
fuel cleaning or treatment or mnovatrve fuel combustron techmques 2 Id § 5 50-250(C) Of note there is no reference to the
redeﬁnmg the source doctrrne in Vlrgmla law or regulatrons o : :

The Commonwealth Energy Pohcy
In addition to the SIP Vlrgmra law also contarns a Commonwealth Energy Policy, which “[e]nsure[s] that development of
new, or expansion of exrstrng, energy resources or facrlmes does not have a drspropomonate adverse impact on economically

drsadvantaged or mmorlty commumtres ,W'Va Code Ann § 67-102(A)(1]) kaewrse one of the “[e]nergy objectlves” of
~ the Commonwealth Energy Pohcy is to: “[d]evelop[ ] ‘energy resources and facilities in a manner that does not impose ‘a
drspropomonate adverse 1mpact on economlcally drsadvantaged or mmorlty commumtles »1d. § 67-101(12)

Vlrgmla s Regulato;y Structur

The Board is a seven-member crtlzen board selected by the Govemor “from the Commonwealth at large on the basis of merit

: w1thout regard to political afﬁhatlon 2 %%Va Code Ann § 10 1- 1302 seeid, § 10 1- 1301 The Board is empowered to “make

or cause to be made, such 1nvest1gat10ns and mspectlons and do such other thmgs as are reasonably necessary” to drscharge

 its duties. Id. §10.1- 1306 For example, the Board may “call upon any state department or agency for techmcal assistance” in
performmg its duties. Id. §10.1- 1303 i
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The Board often calls upon DEQ to prov1de technlcal support and help the Board to fulfill its obhgatlons In general, DEQ can
_ review permit apphcatrons, prepare draft perm1ts and related documents review and respond to comments from the public, and -
- hold public hearmgs ‘See *76 Aegzs Waste Sols Inc V. Concemed Taxpayers of Brunswzck Cty., 261 Va. 395, 544 SE.2d
1660, 663 (2001), see generally 9 Va. Admln Code §5- ,170‘ 180 (delegatmg Board's admmlstratlve functrons to DEQ) Either
, the Board or DEQ canv SUe Minor sc f,ce Artlcle 6 Permrts but when the Board does so as in this case, 1t must consrder

(1) the verbal and wrltten comments recelved during the pubhc comment perlod made part of the record
(u) any explanatlon of comments prevtously recelved durrng the publlc comment penod made at the
Board meetlng, (iii) the comments and recommendatron of [DEQ] and (iv) the agency files.

Va Code Ann § 10 - 1322 Ol(P) If the Board adopts the recommendatlon of DEQ, it “shall provrde in wrrtmg a clear and

concise statement of the legal basrs and Justlﬁcatron for the decrslon reached nE ‘Va Code Ann § 10. L 1322 Ol(P) erewrse
if the Board's decrsron varies from DEQ's recommendatron, the Board must “provrde a clear and concise statement explammg

the reason for the vanatlon and how the Board's decrsron is in comphance w1th apphcable laws and regulatrons » Id,

ocal Permr_tirng
Fmally, before ACP can constmct a compressor statxon in Buckmgham County, itis requrred to obtam a separate spec1a1 use
permit (“SUP”) from the Buckmgham County Board of Supervrsors See Va. Code Ann. § 10.1-1321. 1(A) (“No apphcatron fora
permrt foranew or -major modified statlonary air pollutlon source shall be. consrdered complete unless the apphcant has provrded
the Dtrector [of DEQ] with notrficatlon from the governlng body of the county . in which the source is to be located that the
locatlon and operatlon of the source are consrstent w1th all [local] ordmances ”) The Board of Superv1sors 1ssued the SUP
in February 2017 and it contamed 41 condltrons for the Compressor Statlon These condltlons mcluded emergency response

requrrements a notlﬁcatlon process for planned natural gas Ventmg events, noise mltrgatron measures, light regulations, and
zonmg setbacks Based on the SUP, Buckmgham County certlﬁed to DEQ that the Compressor Station “is fully consistent with

all apphcable local ordmances " JA. 323 (boldmg omrtted) 3

Factual and Procedural History
Because natural gas transported through the Pipeline must remain pressurized, ACP sought to construct three compressor
stations in different locations along the Pipeline -- one in West Virginia, one in Virginia (the Buckingham: County location at
issue here), and one in North Carblina,

ACP clalms the Compressor Statlon srte in Buckmgham County is “the only feasrble location”. because (1) “it allows the ACP

to mterconnect with the exrstrng Transco plpehne” 4 (2) “1t was avallable for [ACP] to purchase commerclally” and 3) “the
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Federal Energy Regulatory Commrssron ( FERC ’) ruled out the only other site that met the prevrous two criteria [the Midland
Road Srte, whlch would requrre 1 l miles of addltlonal prpehne] ” ACP Br 10-11.

*77 As stated above, on September 17, 2015, ACP ﬁled an apphcatron with DEQ for a Permit to construct and operate the
- Compressor Station, DEQ deemed the apphcatlon complete in the summer of 2018

After the Permxt apphcatlon was complete DEQ provrded several comment pernods On August 16, 2018 at the begmnmg ofthe
first 30 day comment penod DEQ held an mformatlonal session for the resrdents of Buckmgham County. DEQ representatives
stated that before the Board would take ﬁnal actron on the permrt applrcatron, 1t would consrder all comments. They also assured
all pubhc commenters that they could address the Board ata publlc meetmg After the comment period closed DEQ conducted
a pubhc hearing on September 11, 2018 and heard proposed comments. Almost 200 people attended and 60 people made oral
comments. DEQ extended the comment perrod by 10 days Over the 40 day comment perrod DEQ recenved more than 5,300
comments “Many comments” expressed “concerns about the potentral for dlsproportxonate 1mpacts of the proposed facxhty on
, the Afrlcan Amerrcan populatron in Umon Hill.” J A 2174 ~ :

On November 8 2018 the seven-member Board held ,1ts ﬁrst pubhc hearmg DEQ presented its summary of public comments k
~ from the 40 day comment perlod for the Board‘ cons ,eratlon These comments included concerns such as whether the
“[t]aclhty should use electnc turbmes” mstead of natural gas tur nes, crrtrmsm that EPA' “[a]nr quahty standards [are] not
adequately protective,” and “[e]nv1ronmental [;]ustrce” and “[s]rte surtabrhty 1ssues ”JA. 1584 More than 80 people spoke at
the hearmg, and the Board made the followmg statements to and mqumes of DEQ ofﬁcxals

. “[W]hat can you tell me about the demographlcs of Umon Hrll? I'd hke to know about the community, I'd like to know
about the race, the age drstrlbutlon anythmg you know about the health status of the commumty ?J. A 2260

“I thought [DEQ presented] a Very narrow construetron of what envrronmental Justlce means, and the reason I feel it's
nnportant for me to pornt that out is because I do thmk that srte surtabrllty and envrronmental Justrce are wrapped up
together % Id at 2344 :

“[H]ow is rt that DEQ mterprets [the Commonwealth Energy Plan] with respect toits obh gatrons to consrder env1ronmental
Justxce ” Id. at 2285 ~ ~ , ;

Based on these concems the Board deferred consrderatlon of the Permrt One week later, Governor Ralph Northam removed
two Board members who had vorced concerns about the drsproportronate harm to Union Hill and replaced them with two new
members, See Patrlck Wilson, Northam Removes 2 Members from Air Board Before Buckmgham Project Vote, Rlchmond Times-
Dlspatch (Nov 15 2018), https //blt ly/2ansAU (saved as ECF oplmon attachment), Press Release, Gov. Ralph S. Northam,
Governor Northam Announces Admmzstratzon Appomtments (Nov 16, 2018), https: J//www.governor.virginia.gov/newsroom/
, all-releases/2018/november/headlme-836509—en html (saved as ECF opinion attachment) A third Board member identified a
conﬂlct of interest in the action” and removed ‘himself from conmderatron of the Permit. J.A. 2481. The Board with only the
four orrgmal members present, reconvened on December 19, 2018. It once agam deferred a decision on the Permit and ordered
a limited *78 perrod of pubhe comment on documents pertaining to demographics and site suitability.
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Throughout the perrmttmg process, and relevant to the 1ssues presented here DEQ provrded the followmg recommendatrons ‘
_and responses to the pubhc and the Board

. Emgrl from Southem Envrronmental Law Center to Patrrgk Corbett at DEQ (September 6 and 10, 2018):

Questron “Inthe course of its BACT analysrs, did DEQ consrder electrrc rnotor turbmes (whrch would have zero emissions
at the Compressor Statlon) as an alternatlve to gas-ﬁred turbmes[?]” : 5

DEQ Answer “No electrlc compressors were not consrdered as they,_would redeﬁne the source ” J A. 1381

Comment “Electrrc turbme ‘ kmust be con red as an alternatlve to natural gas combustron turbmes to ensure the
ma)umum degree of emission reductlon for any pollutant 1

DEQ Response “The apphcatron of BACT for Artrcle 6 revrews the affected emission umt(s) that is part of the facrhty :
proposed by the source. DEQ has determtned that wholesale replacement of a natural gas turbine (the affected emission

: umt) for an electrrc turbme (a completely drﬁ‘erent process unit with a dlfferent energy source) constitutes redefinition of
‘the source and is not considered in Vlrgmras BACT determmatron for [the Compressor Statron] DEQ reviewed permits
for this mdustry type and has determmed that the BACT lrmrts for NOx in the draft permit are the most strmgent limits
for natural gas compressxon turbmes The draft BACT determrnatron for NOx remams unchanged ”J.A. 2178 (emphasrs

: supphed) (footnote omrtted) In a footnote DEQ states, “Natural gas also provrdes a consrstent source of fuel as the pipeline
operatron prov1des the fuel needed Electrrcrty would be subject to grrd 1ssues such as power outages and other similar

: rnterruptlons that would hamper operatrons at the srte ” Ia' n. 17 e -

o : - 2018 ‘;' “On January 5, 2017 the Buckmgham County Board of
Supervrsors held a pubho hearmg and then approved a Specral Use Permit for the construction and operation of the
compressor station. ACP must operate in complrance w1th the Countys approval as well as any other ordmances or

: regulatrons related to land use. :

A DEQ s1te evaluatron was conducted on 0ctober 31, 2017 The land around the srte is forested wrth rolling terraln ‘The
area is sparsely populated ‘No other exrstmg air pollution sources were noted within one mile of the proposed site. The
‘nearest school is approxrmately 9 mrles from the s1te with the closest hosprtal/nursmg home located approxrmately 17
mrles away. , :

Based on a review of the apphcatron, the air quality analysrs and resulting draft permit, the proposed facility complies
with all regulatory requirements. Air Quality modeling results indicate compliance with all applrcable ambient air quality
standards Therefore the site is deemed suitable from an air quahty perspectrve ”JA. 1794,

, ) “Electrlc turbmes - %79 Our response to eleetnc turbmes is that we view
the proposed emlssron, there sa concept called redef mng the source.

Busmesses have to be able to determme the actrvrty that they re domg and how they re gomg to doit.
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And DEQ doesn't determme how people make w1dg1ts We look at thelr proposed emlss1ons and emlssmn units to determine
how we can reduce those emlssmns :

k So We can requlre them to make alteratrons to therr system hke, say, addmg catalytlc reductlon

: So selectlve catalytlc reductlon requxres a dlﬁ'erent desrgn than, you know, the stralght compressron turbine controls, but

Replacmg a natural gas-ﬁred turbme wrth an electrrc turbme isa wholesale replacement and it's 1napproprrate in redefining
~in the source ” J A, 2237—-38 (emphasns supplled) ‘

* “Air modelmg mdlcated emrssrons from [the Compressor Statlon] will not harm human health.”

. “Area surroundmg [the Compressor Statron] contams fewer ex1st1ng air pollutron sources and far fewer than Vrrgmla
‘ average ~ ~

« “Data 1nd1cate envxronmental rrsks faced by resrdents of area surroundmg [the Compressor Statron] overall are Iower
: than those faced by re31dents of Vrrgrma as a whole.” o

“No data mdrcate [the CompressorfStatlon] would 1mpose any drsproportlonate adverse envrronmental or health 1mpacts
~.on surroundmg area when compared to ergmla as a whole ? J A. 2455

. DEQ ofﬁclal notmg the drsparrty in the demographxc data regardlng env1ronmental Justrce, stated, “‘regardless of the
percentage of the minority populatlon airmodeling 1nd1cates that emissions from the proposed Bucklngham Compressor
Statlon will not harm human health »J. A 2546.

The Board's Declslon

On January 8, 2019 the Board held its ﬁnal meetmg A DEQ oﬁlcral made a brref presentatlon agam stating that “[r]egardless

of the demographrcs of the area surroundmg the compressor statron, [1t] w1l1 not cause a drsproportlonate adverse impact to
- the commumty for two reasons first, the resrdents surroundmg the Compressor Station site “are already breathing air that is
cleaner than the air breathed by 90% of the resrdents of Vrrgrma” and second although “air modeling does indicate ... a slight
'mcrease in air pollution concentratlon [from the Compressor Statlon], the increase rs slight.” J.A. 2905—06

The same. four members present at the December meetmg voted unammously on January 8, 2019, to adopt DEQ's
recommendation and approve the Permit. In doing so, individual Board members made statements on the record. Specifically,
~ the Board Chairman stated, “For purpose of my review, I have assumed that [the commumty around the Compressor Station]
*80 may be an E[nvrronmental] J[ustlce] commumty » J. A 2923 Another member said the same. See td at 2947 (“I.. . have
k assumed that the community at 1ssue isan env1ronmental _]ustlce commumty ”)

‘The Board as a whole rssued a one-page Decrsron Statement the same day, stating simply that the Permit was “prepared in
conformance with all appllcable statutes, regulatrons and agency practxces” the limits and conditions in the permrt “have been
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estabhshed to protect pubhc health and the envrronment” and “all pubhc comments relevant to the permit [were] considered.”
J.A.2999.T he Board's Decrslon Statement specrﬁcally incorporated a November 2018 memorandum to the Board from DEQ

-a permrt engmeerlng analysrs from DEQ, DEQ's October 24, 2018 response to comments, and DEQ's December 2018 outline
of possible amendments to the draﬁ permlt 1d. However in a handwrltten notatron the Decision Statement also stated “[T]he ;
Board does not adopt any legal views expressed by DEQ regardmg the Board's authorrty under Va Code Sectron 10.1-1307.E.”

Id. The Permrt was 1ssued the followmg day See zd at 2955—80 ~ S o

Petitioners ﬁled thrs tnnely petrtlon for revrew of the grant of the Permrt We possess Jurrsdlctron pursuant to the Natural Gas
Act, 15US.C. § 717r(d)(1) (provrdmg the “Umted States Court of Appeals for the circuit in whlch a [natural gas] facility ...

is proposed to be constructed .or operated shall have orrgmal and exclusrve Jurrsdrctron over any civil action for the review
ofan order or action ofa. State admmlstratlve agency actmg pursuant to Federal law to 1ssue any permrt requxred under
: Federal law ) H S : ' : :

18

2] [3] ‘The parties dispute the proper standard of review. Petitioners believe we should review the Board's decision under the

arbitrary and caprlcious standard of review that we normally employ when reviewing federal administrative agency actions. 8

Agency action is arbrtrary and capncrous 1f the agency relles on factors that Congress did not mtend

for it to consrder entrrely lgnores nnportant aspects of the problem explalns 1ts decision in a manner

o contrary to the evrdence before 1t or reaches a decrslon that is so rmplausrble that rt cannot be ascribed
: to a dlfference 1n v1ew g :

~ Appalachian Voices v. State Water Cnntrnl Bd., 912 F3d 746, 753 (4th Cir. 2019) (internal quotation marks omitted). Further,

[1]n determmrng whether agency actlon was arbitrary or caprlcrous, the court must consider whether the
agency consrdered the relevant factors and whether a clear error of Judgment was made Although this
mqulry into the facts is to be searchmg and careful, the ultrmate standard of revrew is a narrow one.
‘The court is not empowered to substitute its Judgment for that of the ‘agency. Deference is due where the
agency has examined *81 the relevant data and provrded an explanatlon of its decision that includes a
rational connectlon between the facts found and the choice made

Id. (lnternal quotatit)n marks omitted)t o

ACP, however, beheves we should look to Vrrgrma law to determme the standard of review because “by 1ts . terms, the federal
APA does not apply to state agencles b ‘ACP Br. 26-—28 ACP notes that under Virginia's version of the APA, “[ﬂor factual -
issues, the questron is ‘whether there was substantlal ev1dence m the agency record to support the agency decision.’ > ACP Br.

2728 (quoting Va Code Ann. § 2. 2-4207) But the same is true for findings of fact under the federal APA, at least in formal
proceedmgs like the one at issue here. Northrop Grumman Sys. Corp. v. U.S. Dep't of Labor, Admin. Review Bd., 927 F.3d 226,
232 (4th Cir. 2019) (“The agency's findings of fact are upheld 1f supported by substantial evidence.”). :
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{4] ACP does not amculate how the standard for review of the agency s decrsron arising out of its ﬁndmgs of fact would be
dlﬁ'erent under Virginia law, and we do not beheve 1t would be : : r -

: kIf the decrsron under revrew mvolves an mterpretatron wrthln the specralrzed knowledge of the agency and

if the General Assembly has vested the agency with broad drscretron to 1nterpret and apply the relevant

regulatrons the agency's decrsron wrll be reversed only for arbttrary or caprzczous actlon that constitutes
~aclear abuse of the agency s delegated dlscretron ~ :

‘ Frederzck Cty Bus Park LLC v Va Dep't of Envtl Qualzty, 278 Va 207, 677 S.E. 2d 42, 44—45 (2009) (emphasrs supplred),
see also Northrop Grumman, 927 F 3d at 232 (“Under the [federal APA], an appellate court may only disturb the [agency] s
decision if it was arbltrary, caprrcrous, an abuse of drscretro '[or otherwrse not in accordance w1th law ? (1nternal quotatron
o marks omrtted)) Both the federaland Vlrgmra standards requlre courts to act where the agency s actron was not “1n accordance

r wrth law s See , - set as e’y [such] agency actron”), Va. Code
Ann, § 2 2-4029 (revrewmg courts must “suspend or set [such actlon] asrde and remano the matter to the agency for further
proceedmgs”) And Vlrgrma law llke federal law provrdes that in’ revrewrng an agency determmatron 1ssues of law shall be ..

: revrew[ed] .denovo.” i Va. Code Ann. § 2. 2- 4027, see %%South Carolina v Unzted States, 907 F.3d 742, 7 56 (4th Cir. 2018).
Accordingly, it is not surprrsrng that the Virginia Supreme Court has suggested that “the scope of court review under” the federal

- and Virginia APAs “is ‘virtually identical.” ” State Bd. of Health of Va. v. Goaﬁey, 223 Va. 423, 290 S.E. 2d 875, 881 1.6 (1982) :
(quotmg Annual Survey of Vrgmta Law, 61 Va.L. Rev 1632 1639 (197 5)), see also ld at 881 (crtmg approvmgly the drscussxon

of the federal APA in ? Cztzzens to Preserve Overton Park, Inc v Volpe, 401 U.S k 402 91 S. Ct 814 28 L Ed 2d 136 (1971))

: [5] In our prior decrsrons revrewmg Vrrglma',Water Contro | Bo rrnlttmg decrsrons Appalachzan Vozces v, State Water
Control Boa;d and Szer ,Club V. State Water _”ntrol Board the state agency argued for : a substantral evrdence standard of
~ review. Nevertheless, we applred an arbltrary d caprici l of 1 revrew notrng that even under a substantral ev1dence ~
G standard the result would be the same See Appalachtan Voices, 912 F3d at 753 n.l; Szerra Club 898 F.3d 383, 403 n.13
(4th Cir. 2018) ‘We are content to do the same here, espec1ally because under Virginia law a “revrewmg court may. set [an]
‘agency action asrde, even if it is supported by substantral evrdence iifthe *82 court' s review discloses that the agency failed

to comply with a substantrve statutory dlrectrve f;% Browmng—Ferrzs Indus v. Residents Involved in Savzng the Env't, Inc. is
254 Va. 278, 492 S.E.2d 431, 434 (1997); see also Envtl. Def. Fund, Inc. v. Va. State Water Control Bd., 15 Va.App. 271, 422
S.E.2d 608 612 (1992). ,

m,
AL
The Board’s Failure 'to Consider Electrlc Motors

Petitioners assert that under Virginia's SIP, the Compressor Statlon is subject to BACT review because it is a minor emitting
~ source and Virginia law requrres such review of mrnor sources even though the CAA does not. Respondents do not drsagree
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wrth ﬂ’llS statement Then Petrtroners contend that th k Board was requrred to evaluate BACT for each regulated pollutant emrtted
: from the Compressor Station, but it falled to even consrder a control technology that would ellmmate almost all on-51te pollution: -
: electrrc motors. Specrﬁcally, Petmoners submlt : :

: Electrlc motors, in place of gas-ﬁred turbmes, are an avarlable control technology that would eliminate
s almost all of the on-site air pollutlonfrom the Compressor Statlon [DEQ and the Board] refused to
: conmder these zero-emission alternati res based ona mrsapplrcatron of EPA's. “redeﬁmtron of the source”
. doctrme, whlch EPA developed to address a specrﬁc statutory amblgulty in a sectron of the Clean Air
: Act that does not apply to thrs Permlt e ~ ~ ~ : '

~Pet'rs Br 21—22 Even 1f the redeﬁmng the source doctrme apphed say Petltloners the Board “made no effort” to determme
if usmg electrlc motors would constltute such a redeﬁmtlon of the source. 1. at 22

: Redeﬁnrtxon of the Source

The only rationale the Board could haveostensrbly eli
to comments) for refusmg to consrder electrrc moto 3
-~ motors would constitute an lmpermrsSIble “redeﬁmtl 78
that wholesale replacement of a natura gas turbme (the affec ted emlssron umt) for an electrlc turbme (a completely dlfferent
process unlt wrth a drﬁ‘erent energy source) constltutes redejmztzon of the source and is not considered in Vlrglmas BACT

determmatron” (emphasrs supplred)) Revrew of the “whole record nls U.S. C. § 706 see also %;Va Code Ann §2.2-4027,
does not suggest any addmonal justrﬁcatron See JA. 1381 (Corbett Emarl) (DEQ drd not consrder electrrc compressors because
- “they would redeﬁne the source” (emphasw supphed))':rz‘ at; id. ¢ [2237—38 (Nov 9, 2018 Hearmg Transcrrpt 36:22-37:17)
o (“Our response to electric turbmes is that .there'sa concept called redeﬁnmg the source Busmesses have to be able to determme :

the actlvrty that they re domg and how they re going to do it. . [W]e can requrre them to make alteratrons to their system lrke S

‘say, addrng catalytlc reduction [whlch 1s] a minor cha ‘ ge to the desrgn Replacmg a natural gas-ﬁred turblne with an electnc
turbme is’ a wholesale replacement and 1t's mappropnate m redeﬁmng the source ” (emphases supplred))

, Petmoners make three arguments on thrs pomt ﬁrst if DEQ was refemng to the federal EPA redeﬁnmg the source doctrlne, it
is not apphcable to the Compressor Statron pro;ect whlch is a mmor *83 source outsrde of the PSD program second ‘even

if the federal doctrine were apphcable here, it would not satrsfy the EPA's two part test for redeﬁnmg the source, and third,
if DEQ was refemng to 3 Vrrglma redeﬁmng the source doctrme it does not exist, and neither DEQ nor the Board explained
what that doctrine i is or how it works. Through brleﬁng and oral argument Respondents conceded that they were not relying
on any federal redeﬁmtron of the source doctrine. Eg, Oral Arg at 16 :59-17:12, Frtends of Buckmgham v. State Air Pollutzon
Control Bd.,; No. 19-1152 (4th Crr Oct. 29, 2019) (heremafter “Oral Arg ”) Therefore Petltroners' first and second arguments k
cited above are of no moment. We are leﬁ to address the third argument DEQ was referring to a Virginia-specific doctrine.
Indeed, ACP refers to “Vlrgrma s redefining the source doctrine” several times in its response brief. See, e.g., ACP Br. 34, 36;
see also id. at 35 (referrrng toa “Vrrgrma—spemﬁc” verswn of the doctrme (emphasrs omrtted))
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. 2

61 7 A state agency action survives our review 1f rt “examnned the relevant data and artlculated a satrsfactory explanation
forits action mcludlng a ratronal connection between the facts found and the choice made “ Appalachzan Voices, 912 F.3d at 753
- (alteratxons and mtemal quotatlon marks omltted),,see also Fredertc]; Cty BusfPark 677 S E 2d at 44—45 Havmg consrdered k

Nowhere in DEQ‘s comments recommendatrons or the Board's Dec1s1on Statement canwe ﬁnd a reference toa case, regulatrcn,
other prOJect or common practice that would sufﬁclently explam what “redeﬁnmg of the source” means under Virginia law.
The EPA cautlons that even when applymg the federal doctrme (whlch is actually laid out i m regulatrons and case law, unlike

k the purported Vlrgmla doctrme), Z“any demsron to exclude an optron on redeﬁnmg the source’ _grounds must be explained

- and documented in the permrt record especlally where such an optlon has been 1dent1ﬁed as srgmﬁcant in pubhc comments.”
PSD AND TITLE VPERMITTING GUIDANCE FOR GREENHOUSE GASES EPA Manual at 27, https://www. epa. govi/sites/
productron/ﬁles/ZO1507/documer ts/ghgguld pdf (saved as ECF oprnron attachment) There was no such explanatxon here, We
--and most 1mportantly, the crtrze ns of Vrrgxma --do not know what the Vlrglma redeﬁmng the source doctrme is, how it works
“and how thls prOJect meets 1ts requrrements ‘ ~ ~

b; -
[8] Respondents and ACP have marshaled a host of post hcc Justlﬁcatlons in an attempt to explam what DEQ meant when

repeatedly using the phrase “redeﬁmtron of the source ” But “courts may not *84 accept appellate counsel's post hoc
ratlonallzatrons for agency actlon It is well—estabhshed that an agency s actron must be upheld if at all on the basrs articulated

by the agency 1tself " Motor Vehzcle Mfrs Assn of U S Inc v State Farm Mut Auto Ins Co 463 U S 29, 50, 103 S.Ct.
: 2856 77 L Ed 2d 443 (1983) (crtatron omltted), see Va Ret, Sys V. Czrzllo 54 Va App 193 676 S E 2d 368 372 (2009) (crtmg

e Motor Vehzcle Mﬁs Ass n, 463 U S.at 48 103 S.Ct. 2856), see als Va Code Ann § 10.1- 1322 OI(P) (requlrmg the Board
1o artlculate rts reasonmg when makmg a decrston about a pemnt) Respondents and ACP. clalm that DEQ's use of this phrase
was merely an exercise in “semantics” or “shorthand.” Oral Arg. at 18 24-59 ﬂ{espondents), 37:10-37 (ACP) Indeed at oral
argument Respondents ccmpletely dxsavowed the notion that the redeﬁnmg the source doctrme exists under Vrrgrma law. See id.
atl8: 05—40 (“There isnota specrﬁc doctrme for minor source permnts that we would call the redefining the source -doctrine.”).
Atoral argument ACP, for its part threw out four crtatxons to Vlrglma regulatlons and Regulatory Town Hall guidance -- never
: mentloned m DEQ’s response to pubhc comrnents or the Board's declslon -- to attempt to explain what DEQ meant. See zd at
39:03-40:32. But none of these arguments or regulatlons support the decrslon made by DEQ durmg the permrttmg process to
decline to even canszder electrrc turblnes ‘ , ~ s

ACP also contends that, buned ina footnote in DEQ's response to public comments (adopted. by the Board in its Decision
Statement), DEQ provndes a separate and sufﬁclent reason for rejectmg the electnc turbines. There, DEQ states, “Natural gas
also provrdes a consistent source of fuel as the prpehne operation provides the fuel needed Electricity would be subject to
grid issues such as power outages and other srmrlar mterruptrons that would hamper operations at the site.” J A. 2178 n.17.
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k ‘Respondents also crte to FERC's envrronmental nnpact statement (“EIS”), whlch states that an electrlc turbine would requxre
' rthe constructron of 12 mrles of overhead power lme 5 nd a new substatlon See Resp s Br 47

These arguments fall We have held that a permlttmg agency “may adopt FERC's EIS only 1f it undertakes an mdependent

review of the EIS’ and concludes that its comments and suggesuons have been satlsﬁed i 'Cowpasture River Pres Ass'n

V. Forest Serv 911 F 3d 150, 170 (4th Crr 2018) (quotmg L 40CF. R § 1506 3(c) (alteratlon omxtted)) There is no evidence

that such rev1ew happened here with regard to electrlc turbines. Relatedly, because DEQ rehed on a nonexistent redefining the

source doctrme DEQ effectlvely relieved the Board from even conszdermg the alternatlve energy source at all, so the Board :
could not have suﬁlcxently and in dependently consf ered the 1mpacts of electrlc turbmes As a result we have no idea how

wi ale 1 on umt See Resp'ts Br 40—41 (crtmg J A.2178).
- Further, they argue electrlc turbmes are not “processes, methods or techmques” and therefore, they are not consrdered “control
technology for | purposes of BACT Id We dechne to adopt these arguments

[9] In explamlng its decxsron, an agency must be “clear enough that its. path may be reasonably drscerned ” % *85 Encino -
: Motorcars, LLC v, Navarro, — U.S.- ,136S. Ct 21 17, 2125 195 L.Ed. 2d 382 (2016) (mtemal quotatron marks omltted),
see also Cirillo, 676 S.E.2d at 371—72 In analyzmg the “path” the Board took here we cannot srmply 1gnore that by way of
explanatlon DEQ invoked the term of art “redefinmg the source', : Even if DEQ understood that the turbine i is an emission unit,

and wholesale replacement of an emrssron unit is not re 'ulred bec wse it wo U ld redefine the source DEQ d1d not explam why or
: how Is it because, as under federal law, replacement fan emrssron umt ,‘ o] ld change the purpose of the Compressor Station,
and natural gas turbines are mherent to that purpose? And’ in using this phrase, does DEQ beheve the “source” is the same as
an “emrssron umt” such that the turbme would be “redeﬁned”‘? See J A 2177 (DEQ referrmg to “source type” by the kmd of

.....

part of a statzonary source whlch emxts any regulated air pollutant” (emphasrs supphed)) DEQ 1tself admits that a “minor
change to the desrgn” of a source would not constitute redeﬁn ition of the source, but what constitutes a “minor” change? JA.
2238. Clearly, DEQ's responses raise more questnons than they answer Thus, rt has not “articulated a sausfactory ‘explanation
for its actron mcludmg a ratlonal connectlon between the facts found and the cholce made 2 Appalachzan Vozces, 912 F.3d at
753. And we cannot srmply guess. ~ . S

For these reasons, the Board's decrsron was arbltrary and caprlcrous and unsupported by substantral ev1dence As Petmoners

‘ pomt out, ACP's and Respondents' arguments on appeal read as “convement htrgatron position[s].” Pet'rs' Reply Br. 8. Nothing
more. We vacate and remand for further explanation of rehance on the redefining the source doctrine, and/or why electrrc
turbmes are not requlred to be consrdered in Vrrglma s BACT analysrs of the Compressor Station.

,’The Bogd's He alth Risk and Site \Suitablllty Assessment

Petitioners' second argument is that the Board arbitrarily and capriciously decided issues of health risk and site suitabiklity.
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Background o
;Umon Hill i is a historic commumty wrth a hrgh populatron; f Afrrcan-Amerlcans whose ancestors estabhshed the community
in the aftermath of the Civil War, Community members founded the Umon Hlll Baptrst Church as well as the Union Grove

Mrssmnary Church, and have buried their dead there for generatrons In 2015, ACP bought a nelghbormg 68.5-acre plot of land
and chose that srte for the placement of the Compressor Statlon

Accordmg to the ACP permrt applrcatlon the Compressor Statlon s four turbmes wrth a combmed 58,162 horsepower, ‘would
bum gas24 hours a day, 365 days a year. Together the turblnes combustron of gas accounts for 83% of the facrlrty s pro)ected
mtrogen oxrde emrssron ‘ and 95% of 1ts emrssrons ( v

amount of mtrogen oxrde,poll
. hkewrse recogmzed that pollu r ,
: rrsk of lung cancer % J A 2601 ~(footnote omrtted)

) in rease th > ffects of asthma and may mcrease the

*86 Frrends of Buckmgham Inc a group of Buckmgham County cltlzens conducted a demographrc survey (the “Friends of
Buckmgham Survey”) Accordmg to Petrtroners o :

‘ The study mdrcated that about 84% of [Umon Hrll] resrdents are nonwhrte most of Afrrcan—Amerrcan descent --a percentage
far hlgher than the county-wrde percentage of Aﬁ'lcan Amerlcans (34 7%). Of the 67 households for which a full set of
responses ex1sts 42 (or 62. 6%) are known descendants of formerly enslaved people from area plantations. Erght households

, reported unmarked slave and Freedmen graves on therr property or nearby An mdependent analysrs found that the area within
one mile of the proposed Compressor Statlon has a populatlon densrty 5 1% hrgher than the county average -- and 77% higher
than erther A[CP] or DEQ 1dentrﬁed in commumty proﬁles they prepared durrng the Compressor Statron permrttmg process ~

The Frlends of Buckmgham study also revealed a prevalence of health ccndrtlons consrstent w1th natronal data showmg hlgher
rates of resprratory srckness among the Aﬁ'rcan-Amerxcan populatron Thrrty-ﬁve households reported pre-exrstmg medical
dragnoses chiefly resprratory and heart condmons Resrdents of Unron Hrll including many elderly resrdents, reportcd
suffermg from chronic allments mcludmg asthma chromc obstructlve pulmonary disease, chronic bronchitis and pneumonia,
heart drsease, and other condltrons that would make them partrcularly susceptlble to air pollution from the Compressor Station.

Pet'rs' Br 10-11 (crtatrons omltted)

, Health Imp’ acts and Slte Suitability

Petrtroners contend that the Board (and to the extent 1ts recommendatrons were adopted, DEQ), vrolated Virginia law by
“farhng to assess the Compressor Statron s drsproportronate health impacts on the predominantly African-American Union Hill
commumty and the sultabrhty of the site.” Pet‘rs Br 38 (caprtalrzatron omrtted) These arguments are grounded in a Virginia
statute, whrch provrdes : A : ;
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: The Board in. approvmg perm1ts - shall consrder facts and clrcumstances relevant to the reasonableness of the activity

smvolved and the regulatrons proposed to control 1t mcludmg

L The character and degree of mjury to, or mterference w1th safety, health or the reasonable use of property whlch is caused
or threatened to be caused, e e o ,

20 The soclal and economlc value of the act1v1ty lnvolved
- 3. The sultablllty of the act1v1ty to the area in whtch 1t 1s located and

4, The smentlﬁc and economne practlcallty of reducmg or ehmmatlng the dlscharge resultmg from such activity.

zgg@ Va. Code Ann § 10,1~ 1307(E) Petmoners argue the Board falled to consrder the potentxal for dlspropomonate health impacts
‘ under (E)(l), and made an mcomplete and mrsmformed site sultablhty determmatlon under (E)(3)

. [10] We conclude that the Board thrlce erred in performmg 1ts statutory duty under%‘zig ecttons 10. 1 1307(E)(1) and E)3):(1)
it failed to ‘make any ﬁndmgs regardmg the character of the local populatlon at Umon Hxll in the face of conﬂxctmg evndenee
2 it failed to 1nd1v1dually consuler the potentxal egree of i mjury to the local populatlon mdependent of NAAQS and state

s emlssxon standards and (3) DEQ‘s ﬁnal perrmt analysrs ostensﬂJl / opted by the Board relled on eV1dence in the record that
was mcomplete or drscounted by subsequent ev1dence - ~

*87 'Before’ delVing' into these issues,'we begin with s discgs"sioh of environmental justice (“EJ”).

Env1ronmenta1 Justlce o

“As Justlce Douglas pomted out nearly [ﬁﬁy] years ago, [a]s oﬁen happens w1th 1nterstate hlghways, the route selected

was through the poor area. of town, not through the area where the pohtlcally powerful people live.? ” {. .. Jersey Hezghts
Neighborhood Ass nv Glendemng, 174 F. 3d 180, 195 (4th er 1999) (ng, T, concurnng) (quotmg Trzangle Improvement
Council v. Ritchie, 402 U.S. 497, 502, 918. Ct. 1650 29 L. Ed 2d 61 (l97l) (Douglas, J dlssentmg)), see also Nlcky Sheats,
; Achzevzng Emissions Reductions for Environmental Justzce Commumttes Through Climate Change Mztzgatzon Policy, 41 Wm.
& Mary Envil. L& Pol y Rev. 377, 382 (2017) (“There is evrdence that a dlsproportronate number of env1ronmental hazards,
pollutmg facrlmes, and other unwanted land uses are located in commumtles of color and low-income communities. ). “The
purpose. of an. envrronmental Justlce analysis is to determine whether a prq]ect wrll have a dlsproportlonately adverse effect on

‘ mmonty and low income populatrons 2 %‘% Mzd States Coal. for Progless v Sur, face Transp Bd 345 F.3d 520, 541 (8th Cir.

2003) “Although the term * envxronmental Justlee is of farrly recent vmtage, the concept rs not.” %Jersey Hetghts, 174 F.3d

o at195 (ng,J concurrmg)

Of 1 note on August 16, 2018, Governor Northam's own AdyiSOry Council on Environmental Justice recommended suspending
the permitting decision for the Compressor Station “pending further review of the station's impacts on the health and the lives
of those living in close prox1m1ty ”1. A 2791, '
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Indeed under Vlrglma law, the Board is requzred to consnder “character and degree ofi mjury to healt ” and “sultablhty

a‘ Code Ann § lO 1—1307(E) Both Respondents and ACP acknowledge that Vlrgmla law --

of the act1v1ty to the area

mcludmg the Commonwealth Energy Pohey and factors outhned m %§ 10.1- 1307(E)(3) = requlre[s] the Board to cons1der
the potentlal for. dlsproportlonate lmpacts to mmonty and low income communities.” Resp'ts Br. 53; see also ACPBr. 19 n.6
, (“Env1ronmental Just1ce is a comy ponent of the Commonwealth Energy Pohcy ) In fact, no party argues that the Board was
: jexcused from conSIdermg EJ inits analy51s Therefo e accent th the Board: was requxred to consider EJ i in the Compressor

~Station Permit approval process Underpmnmg Pet1tloners arguments here is the 1dea that not only did the Board cons1der EJ
separate and apart from sxte surtabxllty, 1t dld not glve th1s pomt enough consxderatlon

As explalned below, iti 1s clear to us that the Board’s EJ rev1ew was msufﬁclent whlch undermmes the Board's statutory dutles
and renders the Board's Perrmt demsxon arbltrary and caprlclous and unsupported by substant1a1 ev1dence

f
1

No Fmdmgs Reggdmg the Character of Local Populatlgn

To begm Petxtloners contend “Desplte access toa wealth of mformatxon, the Board falled to make any ﬂndmgs regardmg 2
the demographlcs of Umon Hrll that would have allowed for a meamn fassessment of the lrkehhood of disproportionate
harm 2 Pet'rs Br. 51. We agree The Board was presented with confhctr g e dence about whether and how Union Hill was a
mmomty EJ populatron and 1t made no ﬁndlng as to 1ts resolutron of th1 *88 conﬂlct Thrs is 1mproper under both federal :

,,,,,

i.

Throughout the pubhc comment period and pubhc meetmgs, one of the main pomts of dispute was whether the Union Hill
commumty could be deemed a “mlnorlty” EJ commumty ‘As noted by the Board and ACP, the Board deferred its vote twice
in order to obtain more mformatnon on thls issue. Yeti in the end, it did not even bother to make a finding on this issue. Rather,;
at least two Board members “assumed” that Umon Hll] was an EJ mmonty commumty w1thout performmg further analysm
on what that means o : e ; ~

The mlnorxty EJ commumty desxgnatlon is 1mportant because 1f Umon Hlll is con51dered a mmorlty EJ commumty, then

mformatlon about “African Amerlcan populatlons hav[mg] a greater prevalence of asthma” and other health issues is an
‘1mportant consideration. J.A. 2373 (FERC analysrs rehed upon by DEQ). For example FERC s analysis in the EIS -- upon

whlch DEQ originally relied -- outhned all the l‘lSkS to Afrlcan Amencans from the Compressor Station, e.g., increased risk of
: asthma and lung cancer, and even noted that Afrlcan Americans were an “espemally sensitive” community for these conditions.

Id. at 2372——73 But because the Aﬁ'lcan Amencan populatlon around the Compressor Station did not “exceed the threshold[ ]
for environmental Justxce populations,” it was of no moment 1Id. at 2373 see also id. at 2372 (“None of the three census tracts

within 1 mile of the [Compressor Statlon] are desrgnated minority [EJ] populanons [based ona methodology mvolvmg 2013
- census data] ), e , ~ &

i,
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There are multrple preces of conﬂrctrng evrdence about the mmorlty populatron of Umon Hrll in thls record, presented to DEQ

. FERC's analysrs, whrch is based on 2013 census data states that in Vrrgrma, “mmorrtres comprrse 30.8 percent of the total
populatron » J A. 2371, However, on December 9 2018 DEQ told the Board that Vrrgmla has an average 37% mmorrty
See zd at 2536 : : : , r

. FERC stated that “[n]one of the three census tracts w1th1n l mrle t [Compressor Statron] are desrgnated mmorlty
~env1ronmental Just1ce populatlons Y J A. 2372 But the Frlends of Buckrngham Study (also called the Fjord Study or
Household Study) demonstrates that “the . area surroundmg the [Compressor Statron] 1s clearly an envrronmental Justlce :

‘area for mrnorrty populatron Id at 2545 (DEQ
' found that, in an actual door—to-door household

. There is yet another study called the “Envrronmental Systems Research Instltutes Demographlc and Income Profile
Report” (the “ESRI Report”), which ACP “recommended the [Board] utilize ... as the best available information to
determine the envrronmental Justice components of the proposed Slte ?JA. 285 3. Thrs study, however, finds that minorities
make up only 22—30% of the populatron “surroundmg the proposed Srte” wrth Afrrcan Amencans composmg between 22—

5%, but 1t compares thrs to a County percentage of 38% and 34%, respectlvely J A 2854 :

i urth about EJ And of course, the Board's declswn is only
,and even ‘dds a provrsron in handwntmg, professing that
ard's authorrty under Va Code Ann, Sectron

10 l 1307 E » wrthout further explanatron J A 2996

‘The Board acted arbltrarlly in farlmg to prov1de any explanatzon regardmg the EJ issue, Wthh makes its extensions of pubhc

r comments and addrtronal meetmgs rmg hollow ‘ ;
k Moreover under Vrrgmra law, the Board's factﬁndmg would fail under a substantral evrdence standard of review because there is
T conﬂrctmg evrdence inthe record that the Board did not resolve Vlrglnra law is clear: “Tt isnot unusual for there to be conﬂrctmg
evidence in contested cases, and it is the job of the agency, as factﬁnder to resolve those conflicts.” Virginia Ret. Sys. v. Blair, 64
- Va.App. 756, 772 S.E. 2d 26,32 (2015) (emphas1s in orrgma]), see. also Levme v. Arlington Med. Imagmg, LLC No. 0145-18-4,
2018 WL 5259252, at*s (Va.Ct. App. Oct. 23 2018) (“It is the job of the agency, as factﬁnder to resolve th[e] conflicts [in the
ev1dence] ” (alterations and rnternal quotatron marks omrtted)) qf AII to Save the Mattapom V. Dep’t of Envtl Qualtty exrel.
State Water Control Bd., 270 Va. 423,621 S E. 2d 7 8,91 (2005) (“When there are conﬂrctmg expert oplmons, the admlmstratlve
agency, not the courts must resolve the factual conﬂrcts » (crtmg Webb v. Gorsuch 699 F.2d 157, 160 (4th Crr 1983))

, ACP responds to thrs deﬁcrency m the Board's decrsron by downplaylng the role of the Board assertmg that they must only
provrde a “short conczse statement in wrrtrng in 1ssumg the Pemut ACP Br 3 (emphasrs supphed) Firstof all thlS is amisquote

of ,Vrrgrma Code section 10.1- 1322 OI(P), whlch provrdes “When the decrsron of the Board is to adopt the recommendatlon
of [DEQ], the Board shall provrde in wrrtmg a clear and conczse - not a “shoxt concrse” - “statement of the legal basis and

Justlﬁcatron for the decision reached ? ?§ Va. Code Ann, § 10.1- 1322 OI(P) (emphasxs supphed) A “short” statement is a far
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ey from a “clear statement In any event here to the extent the Board stated that it was not relymg on DEQ, the Board was
. requrred to “provrde a clear and conelse statement explammg the reason for the Varratron [from DEQ] and how the Board’

: decrszon isin comphance wzth applzcable laws and regulatzons 2 Id (emphasrs *90 supphed) 1 The Board failed to do 50,

At bottom there is no evrdence the Board “consrdered the conﬂrctrng views presented” and “made a reasonable decision
supported by substanttal evidence.” 2 Mattaponz 621 8. E 2d at 91. ACP correctly states, “As long as the record contains
~ substantial evidence that the Board took into account the relevant facts and crrcum ances, the Board's decision must be upheld »
ACP Br 41 (crtmg Mattapam, 621 S E, 2d at 92-93) Unfortunately, there rs no such evrdence in the record before us here.

i

Two of the Board members and DEQ assumed for the pu' )5 e of argument that Unron Hrll was an EJ commumty, and
s Respondents suggest we should 1mpute that reasomng to the re! t of the Board See Resp'ts Br 30-31 55—-56 Oral Arg at

25 30-—26 50 We deehne to do s0. Cf Flzckmger v Sch Bd of Czty of Norfolk Va 799 F Supp 586 594——95 (E D. Va.
1992) (unputmg motive of three school board members to the whole board 1mproper) In any event the Board cannot assume
away what itis requrred to decrde ‘ i ‘

Even if the entire Board made thrs assumptron, it drd not properly carry this assumptlon through its analysrs See % -Va,. Code
Amn. § 10.1- —1307(E) (requrrrng Board to consider “character and ‘,degree of injury to, or interference with, safety, health,
- or the reasonable use of property] whrch 1s caused orthreatened to be aused”), zd § 67—102 (Board must “ensur[e] that

i ”yrrty commumty, the demographrc and k
“n condltrons I A 2372 Rather than

~ sultabrlrty, “[a]lr qualrty modehng results mdrcate comphance wrth all applrcable ambrent air qualrty standards. Therefore,
the site is deemed suitable from an air quahty perspectrve ?J.A. 1794, 2993

: : “In revrewmg the application
,for thrs dratt permrt DEQ performed a eomprehensrve regulatory revrew wrth respect to Virgmra and federal air quality
regulatrons This includes the health-based standards promulgated by the [EPA] as [NAAQS] as well as Vrrgrma S own

\ health-based standards for toxic pollutants [T]he draﬁ air permrt requrrements are des1gned to *91 ensure protectron of
'publrc health and the envrronment in accordance w1th the state and federal ambrent air qualrty standards and regulatrons i
JA. 2147 ‘ ‘ '

~ In response to comments “stat[mg] concerns about the NAAQS and whether these standards were adequately protective
of human health and the envrronment ? DEQ stated that the CAA “requrres EPA to set NAAQS for pollutants considered
harmful to publrc health and the environment” and sets “limits to protect pubhc health, mcludmg the health of ‘sensitive’
‘ populatrons such as asthmatlcs children, and the elderly " JA. 2150—-51 e

: “[W]hat we strrve to do and what we've done in this case, is to assure that
: pollutron air pollutron ﬁom thrs source, does not harm publrc health

And we do that by dorng the modehng and makrng sure it comphes wrth all health-based standards
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: Our vrew is that 1f all the health based standards are bemg complred w1th then there really isno dlsproportlonate impact,
r because everyone 1s bemg subjected to the same arr pollutron but Well below health-based standards ” LA 2286.

When asked by the Board about the standard DEQ oﬁ'lcral responded “[T]he NAAQS protect human health 1nclud1ng
sensrtrve populatrons wrth an ample margm of safety ”J. A 2288 :

k ntati the Boar . “The a1r modelxng shows that emissions from the Buckrngham Compressor -
: "statylonw_ill not cause an exceedance ... of any [NAAQS] and w1ll not Vlolate any Vrrgtma State air toxic standards for
formaldehyde and heXane.k”; JA 2902. ,

“[T]he hrghest emrssron hmlts . allowed under the [P]ernnt for the
[C]ompressor [S]tatron wrll result 1n hrghest concentratrons of PMz 5 well below the [NAAQS] ” JLA. 2912

“The fence lme maxrmum concentratrons were below the [NAAQS]

or the State toxw standard[sk : apphcable

‘The exposure to PM2 5i 1s consrdered safe by the EPA max, that's the [NAAQS], 1f concentratlons in the ambient arr are
,below those standards ” J A 2927 s o ,

T hen, recogmzmg that concentratlons of PM2 5 at the fence lme of the property wrll “mcrease by ... 20 to 40%,” and that
~ there may be a sensmve populatron that will breathe the air, those concentratrons are still “30 to 40% below that standard
that was set to proteet sensrtlve populatlons ? A, 2928 :

~,This “sensitive standard however, appears to s1mply be the NAAQS thernselves See ff:;‘i.North Carolina v. TVA, 615
F.3d 291, 310 (4th Cir. 2010) (explammg that NAAQS protect “sensitive citizens -- children, for example, or people with
: asthma, emphysema, or other condrtlons rendermg them partrcularly vulnerable to air pollutlon ? (mtemal quotatron marks

omrtted))

T he Board's rehance on a1r qualrty standards led rt to dlsmrss EJ concems Even 1f all pollutants w1thm the county remam
: below state and natlonal air quahty” tandards the‘ 'oard fai ked to grapple with the hkehhood that those lrvmg closest to the
Compressor Statlon --an overwhel: mgly mmor,ty'populatron accordrng to the *92 Frrends of Bucklngham Survey -~ will be
 affected more than those living in other parts of the same county The Board rejeeted the rdea of drsproportronate 1mpact on the
basrs that air quality standards were ‘met. But envrronmental justice is not merely a box to be checked, and the Board's failure

to consrder the drspropomonate impact on those closest to the Compressor Station resulted in a flawed analysis.

iv,

By all accounts, PM2.5 is the most harmful pamculate matter to be emltted from the Compressor Station. 12 A report in the
record from George Thurston a Doctor of Science and Dlrector of the Program in Exposure Assessment and Human Health
Effeets at the NYU School of Medrcrne, explams that even short-term exposures to PM2.5 are causally connected to ‘heart
trouble and “mereased risk of mortahty ” See JA. 1454 A comment from Dr. Larysa Dyrszka stated that PM2.5 is one of the
deadliest air pollutants in part due to its ablhty to “lodge deep in the lungs” and “pass easily into the blood stream.” Id. at 1407.
Indeed, any amount of PM2.5 in the system is harmful See Am. Truckmg Ass'ns v, EPA, 283 F. 3d 355, 360 (D.C. Cir. 2002)
(recognizing the “lack ofa threshold concentration below which [partrculate matter is] known to be harmless”) Thus, even
when NAAQS are not violated as to this partlculate matter, the record reﬂects that exposure to PM2.5 will increase the risk of
asthma, heart attacks and death See, eg,JA, 1454—-62 ‘
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We have yet to find -- and the Board and ACP do not mdrcate - where the Board analyzed the risk of PM2 5 emlssmns to
~ this specific EJ commumty, w1thout srmply fallmg back on NAAQS Even in the sectlon of 1ts brief respondmg to this i 1ssue,

ACP merely noted “PM2 sis addressed by the NAAQS ? ACP Br. 48 see also Resp'ts Br. 24 (comparmg PM 5 “worst case”
: ‘concentratlons to NAAQS) : ' , L . ~ :

~Th1s strlklngly llmlted analysrs goes hand in hand w:th the EJ error analyzed above makmg the health rrsk and site sultablhty o
~ analysis all the more 1mportant Instead the Board accepts w1thout decrdmg that this area may be an EJ mmonty community

with a hrgh risk for asthma comphcatlons and then does not properly recogmze the locahzed risk of the very parttculate matter
that exacerbates asthma Lo

Fmal Penmt Analysx
‘k Because the Board's wrltten statement prov1des scant analy51s, we look to “the comments and recommendat1on of [DEQ],”
and “the agency files,” ‘whrch the Board is requrred to consrder 1n makmg its permlttmg dectsron . Va. Code Ann, §
10.1- 1322. OI(P) But, in the final perm1t analysns s1gned by DEQ ofﬁcrals on January 9, 2019 the only issues that DEQ
consrdered as relevant to “Site Surtablhty” were (1)“an“ October 2017 site evaluatlon whlch 1gnored the local residential
populatron (2) the SUP 1ssued by Buckmgham County, and (3) pro;ected complrance w1th amblent air quahty standards. J.A.

2993, Thls evrdence was mcomplete, tmprcper, and rendered unreasonable by subsequent ev1dence presented to the Board
throughout the permlttmg process ‘

Fll’St as the mynad studies and comments presented to the Board throughout the permrttmg process made clear, the smgle—page

*93 October 2017 site evaluatton was woefully madequate to represent the true nature of the area surroundmg the Compressor
Statron A DEQ envrronmental mspector deemed the site “Sparsely Populated” and checked only “Forest” (not “Resrdentxal”),
asa land use of the “area around the proposed s1te ? J A 861 DEQ hsted the approxnnate drstance to the nearest “School”
and “Hosprtal/Nursmg Home,” but left blank the space on the fonn for “Other Burldmgs” - 1gnormg that there are around
60 homes within one mile of the proposed srte boun ry Id see zd at 2396 (Dec 7 2018 SELC Comments Attach B (map

showmg Umon Hlll resrdences)) . ~ - v y

Second 1t is 1mproper to rely upon a SUP asa substrtute for an mdependent determmatron of site surtablhty under ';.’lyt,fx'sectlon
10. 1 1307(E) See 9 Va. Adrnm Code § 5 $0-1230 “[C]omphance [wrth zonmg ordmances] does not relieve the board of its

duty under ... 27 §10.1- 1307[ (JED]...to0 1ndependently consrder relevant facts and cncumstances ).

And for the reasons mentioned above, see supra III B.2 b iii., blindly relymg on ambient air standards is not a sufficiently

searchmg analysrs of air quality standards for an EJ commumty Otherwrse § 10.1- 1307(E) is rendered meanmgless

The Board's failure to expand on and correct this erroneous DEQ srte surtablhty analysrs -- which remained unchanged from
October 2018toJ anuary 2019 -- - was arbrtrary, caprlclous and unsupported by substantlal ev1dence in the record
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Conclusron '

For these reasons, we conclude that the Board falled in 1ts statutory duty to determme the character and degree of injury to
the health of the Union Hrll resrdents and the sultabxhty of the activity to the area. We vacate and remand for the Board to
make ﬁndmgs with regard to confhctlng evrdence in the record the partlcular stud(ies) 1t relled on and the corresponding local

character and degree of i m]urjy from partlculate matter and toxrc substances threatened by construction and operatrcn of the'
Compressor Statron Ce o e i

To be clear, 1f true, it is admrrable that the Compressor Statxon “has more strrngent requrrements than any similar compressor
station anywhere in the United States ?1. A 2920, and that resrdents of Umon Hill “w1ll be breathmg cleaner air than the vast
: 'kmajorlty of Vrrglma resrdents even after the Compr sor Statron goes mto operatlon,’? ACP Br. 49 But these mantras do not
carry the day. What matters is whether the Board has performed xts statu ory duty to determme whether this faczllty is suitable
for thzs szte, in hght of EJ and potentral health rrsks for the people of Umon Hrll It has not

For the foregoing reasons, we vacate the Perrnit and,remand to the Board for further proceedings consistent with this opinion.

PETITION FOR REVIEW GRANTED; VACATED AND REMANDED

k All, Citations

947 F.3d 68

Footnotes ~

“Ambrent air” means “that portron of the atmosphere, external to buxldlngs, to. whrch the general pubhc has access

i 40CFR§501(e) S o ~ : ~ ~

2 ;Snyder v. Pa Department of Enwronmental PI olectton, crted by all partres here, does not apply the federal redeﬁnmg
: the source doctrme to a non—PSD state permlttmg procedure See 2015 WL 9590755 (Pa. Envtl Hrg. Bd. Dec. 21,
2015) There the state Envrronmental Hearmg Board merely explamed “Whether Pennsylvama law permits the [BACT]
ianalysrs to look at the desrgn elements of a faclhty isa separate mqulry from what the federal program allows ....” Id.

S at ¥,
3 Cltatrons to the “J.A.” refer to the Jomt Appendlx ﬁled by the partles in thrs appeal
4 The “Transco Plpelme” is short for the Transcontinental Pipeline, a major north-south natural gas line that is “located

on the Buckingham Compressor Station site.” J.A. 1548, 1694.
5 The Midland Road site is a 147-acre tract located 1.9 miles southwest of the Buckingham site.
6 Although the Governor appomted two new Board members in place of the ones he removed they did not partlcrpate in
k the vote on the Permrt Nor did the Board member who had 1dentrﬁed a conﬂrct
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10

11

12

k fThe record also contams a ﬁnal permrt ana ysxs,- ion of {
2019. The Decrsron Statement appears to refer to the ongmal versron In any event the two versions' are essentrally

: be requrred of the Board pursuant to

r :the permrt englneermg analysrs from January

'1dentrca1 ~

In brreﬁng, Respondents dlsagreed that the arbrtrary and caprrcwus standard apphes but suggested that the distinction
is- 1mmaterlal for purposes of resolvmg thls appeal argumg that Petitioners' “claims fail even under thelr preferred
standard.” Resp'ts Br. 36 n.9. At oral argument however Respondents conceded that the Court's rev1ew is under the

e arbrtrary and. capricious standard See Oral Arg 34: 48»—52 [T ]he questlon for thrs Court is whether the Board's decrslon -
was arbltrary,”), see also zd at 33:26-33, 36: 15—23 : 5 , ~
To determme whether a control alternatrve rede fines the source under federal law EPA engages m a two-step inquiry: (1)

“the permrt apphcant, : deﬁnes ,the proposed facrhty s end ‘objec a1m or , urpose that is the fac111ty s basrc des1gn i

essor,k tatro" See Oral Arg 31:40-57 (concedmg
Y pressor [Statlo are people of color predomrnantly

: Afrrcan merlcans > e)k(plammg,: “I have no reason to doubt the validity of the door—to-door study”)

We ar k"bewﬂdered bythe han dwritten no«atlon in e | Boar Statement statmg, “[T]he Board does not adopt
any legal v1ews expressed by DEQ regardmg the Board’s authorlty under Va Code Section 10.1-1307. E.” 7. A. 2999.

o There was some intimation in briefing and oral ar ument that thrs was the Board's attempt to dlsavow DEQ's scant:
g g

site surtabllrty analysrs descrlbed herem in favor of more robust consxderatron of EJ See eg., Oral Arg. at 28:25-52.
Wrthout more in thls record however we cannot accept that suggestlon And even if we dld more explanatlon would

§10] 1322. OI(P) E k ~
PM2. 5 descrrbes ﬁne mhalable partrcles, w1th dlameters that are generally 2. 5 mlcrometers and smaller
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